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Foreword

Reinforced by advanced technology and the surging demand for energy
and raw materials, Mar’s natural curiosity has now led to the systematic
exploration and exploitation of the vast areas which have not formerly
been part of the organized system of territorial states. The continental
shelf and the deep seabed, as well as the icy reaches of the polar regions,
are gradually being brought into the realm of economic and industrial
activity. To make this ‘colonization’ of new territories — comprising more
than three quarters of the globe — an orderly process, and to develop
a legal, political and organizational framework for that process, may
be Man’s greatest challenge in the last quarter of the twentieth century.

Both from an international point of view and in terms of the specific
interests of the several nations involved, current negotiations for an
international agreement on a new law of the sea and the seabed to
regulate conditions in the oceans of the world, concern a wide range of
issues and problems that cannot be couched in narrow technical-juridical
terms.

The present volume comprises a series of articles on important aspects
of the many-faceted problematique of the present day new territories.
The articles are a prodaict of a research program at the Fridtjof Nansen
Foundation for the study of international legal, political and organiza-
tional problems arising in connection with the development of the new
territories.

The volume is the first in a series to be published. Of the contributors,
Per Antonsen, Gunnar Skagestad, Kim Traavik and Willy Ostreng are
research fellows at the Nansen Foundation. Tenne Huitfeldt is a Major
General in the Norwegian Army and Helge Vindenes is the Deputy
Director of the Legal Department in the Norwegian Ministry of Foreign

Affairs.

The Fridtjof Nansen Foundation
at Polhggda, Norway
June 1974
Finn Sollie

Director



Contents

The Challenge of New Territories — An Introduction

Willy Ostreng & Gunnar Skagestad . .. .. .. .. .. .. .. .. 1
The Conquering of Inner Space. Resources and Conflicts on the

Seabed Kim Traatil .. .. v oo o v 5w vwvr vn sx av B
The New Development in the Polar Regions  Finn Sollie .. .. .. 28

New Problems — Old Solutions Gunnar Skagestad & Kim Traavik 39
The Arctic Ocean and the Law of the Sea Kim Traavik &

NI i vh e . Wb T B e ok s B A ms 0B
The UN Conference on the Law of the Sea — The Basic Problems

from a Norwegian Point of View Helge Vindenes .. .. .. .. 69
A Strategic Perspective on the Arctic Tonne Huitfeldt .. .. .. 83

Norway’s Continental Shelf and the Boundary Questlon on the
Seabed "~ Finm Sollie . ... .. .. . oo B e e k]

Strength and Impotence. The Developing Countries arid the Devel-
opment in New Territories Willy Ostreng .. .. .. .. .. .. 115

Natural Resources and Problems of Development Per Antonsen 127

Small States in International Politics: A Polar-Political Perspective
e SEGIOSIRT = oo onns s e s e s e i e e we 108

New Territories and New Problems in Norweglan Forelgn Security
Yolic: Fone'Sollie . il oie ko B s 2 v wdee 1B

APPERdiess .. - .. v own e e o S 151



New Problems— Old Solutions

GUNNAR SKAGESTAD & KIM TRAAVIK

The verdict in 1988 by the Permanent International Court of Justice in the so-called
‘Eastern Greenland Case’ brought to the fore the dilemma of adapting the traditional
sovereignty concept to the novel political/legal problems characterizing the ‘new ter-
ritories’. With the opening up of other ‘new territories’ for exploration and subsequent
exploitation, this dilemma has grown ever more acute in recent years.

This chapter highlights some general regulation problems in ‘new territories’, gives
a description of attempts made to solve such problems in the past, and identifies the
key elements in the various ‘solution models’ (notably the Svalbard Treaty, the Antarctic
Treaty and the Continental Shelf Convention). These elements are described and
analysed comparatively, with a certain emphasis on the somewhat divergent precon-
ditions prevalent in the three separate examples. In the final section, the authors pro-
ceed to discuss the applicability of the old solution models to the present and emerging

regulation problems in the new territories.

[. INTRODUCTION

1. New Territories as New Tension-
Fields in lnternatiqnal Politics

The ‘new territories™ are typical marginal
regions, in respect of geography, as well
as in respect of politics (international law).
An important feature of the development
of such regions has been the formation of
new tension-lines and new tension-patterns.
New regions which used to be (and which,
in some cases, still are) ‘no-man’s land’
in the political and legal sense, have been
opened up for systematic exploration and
to some extent also for exploitation. The
involvement of individual states displays
considerable differences in kind and in-
tensity, e.g. with regard to motives and
aspirations, and, not least significantly,
with regard to their practical exploitative
means — their capability. These circum-
stances have resulted in international con-
flicts of interests which to a varying ex-
tent have come to characterize the devel-
opment in the various ‘new territories’.
This is a development that entails an in-
creased conflict potential, in the relations
between individual nations, as well as be-
tween national and international interests
and objectives.

There are two aspects of the ‘new-
territories issue’ which we shall deal with
here:

(1) That new activity in new regions
creates new types of problems, requiring
new types of solutions;* and

(2) that the development threatens to
alter the status quo ante in an unfavorable
direction, i.e. in the direction of greater
insecurity, something which calls for mea-
sures to be taken to preserve the status quo
in areas where this is considered desir-
able (e.g. with regard to environmental
protection, demilitarization, etc.).

From these two aspects of the ‘new
territories issue’, one would also expect to
find two corresponding aspects in the
solution-models® which might possibly be
applied in tackling the problems of the
‘new territories’:

(1) Innovation, i.e. the invention of
novel, viable forms of solutions, adapted
to the concrete requirements present in a
given ‘new territory’; and

(2) Conservation, i.e. the preservation
of (parts of) the situation already present
(status quo ante), so as to impede or pre-
vent a development in an undesired direc-
tion.

2. The Historical Background

As regards the factors that affect the new
territories, international law is rather de-
ficient. This, however, does not preclude
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the transference, modification, or further
development of the principles of inter-
national law with an eye to these factors.?
The community of international law is
based, inter alia, on the principle of
sovereignty.® Traditionally, sovereignty
applies to a geographically delimited ter-
ritory, and consists in that right which an
independent state has within its own terri-
tory. This right includes, e.g., the juris-
diction of the state, and its monopoly on
the legitimate use of physical force within
the territory concerned.

In a historical perspective, sovereignty is
almost inextricably linked to the nation-
state. The acquisition of sovereignty has
come about in various ways, by violent,
as well as by non-violent, means. Through
the international common law that was
gradually established, effective occupation
became the principal criterion of sover-
eignty, as well as the requirement which
had to be fulfilled for the acquisition of
sovereignty to count as an accomplished
fact. This held true whether the territory
in question, prior to the acquisition of
sovereignty, was considered no-man’s land
— terra nullius — or whether it had previ-
ously been subject to the sovereignty of
another state.

As we have defined the concept ‘new
territory’, this coincides in part with the
traditional category terra nullius — i.e. no-
man’s land which, under certain conditions
(ultimately effective occupation), could be
made the subject of national acquisition
of sovereignty — but in certain respects
the new territories differ essentially from
those of the category terra nullius. A
prominent feature of the situation in the
new territories is the combination of an
ambiguous status wis-@-vis international
law, and a recently established resource-
political attractiveness to a potentially
very large number of agents. As a histori-
cal analogy close to hand, we recall the
race for colonies on the African continent
in the 19th and early 20th centuries, but
the comparison is slightly strained. Con-
trary to the new territories, Africa had
an indigenous population, and could be
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made the subject of effective occupation
(with certain modifications) on the part
of the colonial powers. This latter is es-
sential. The new territories are of such a
nature that effective occupation, in the
traditional sense, is not possible. The
question therefore arises as to whether
these types of region really can be made
the subject of national acquisition of sov-
ereignty. If one answers, ‘Yes’, it is at the
same time clear that one must undertake a
reappraisal and redefinition of the tradi-
tional criteria of sovereignty. This is what
actually happened in the case concerning
the legal status of East Greenland in 1933,
when the Permanent International Court
of Justice in the Hague recognized Den-
mark’s sovereignty on the basis of a some-
what watered-down interpretation of the
requirement of international law for ef-
fective occupation:?

It is impossible to read the records of the
decisions in cases as to territorial sovereign-
ty without observing that in many cases the
tribunal has been satisfied with very little in
the way of actual exercise of sovereignty
rights, provided that the other state could
not make out a superior claim. This is par-
ticularly true in the case of claims to sov-
ereignty over areas in thinly populated or
unsettled countries.

Even though the verdict in the East
Greenland case was an important prece-
dent also in historical perspective, it
did not solve the political and legal
problem of regulation which occupies such
a central place in the new territories
question. It seems to be generally recog-
nized that this problem of regulation can-
not be’ solved within the framework of
that system of established nation-states on
which international law has so far been
based. The solution does not lie in ever
more comprehensive (in principle un-
limited) extensions of national sovereign-
ty. In this connéction, the attention of
politicians and of scholars of international
law has to some extent been drawn toward
the terra ¢ommunis alternative; i.e. the
idea that certain regions are ‘the common
heritage of mankind’, in a picturesque
phrase.



In recent years these questions have be-
come pressing through the development
within the sea- and seabed-problem area
that has taken place since the Geneva
Conventions on the law of the sea in
1958.8 The rather dramatic development
of man’s technological capacity — and
hence his capacity for the exploitation of
resources — with regard to the sea/seabed-
regions, has entailed an ever more widely
recognized need for the creation of a new
legal order in the regions not dominated
by any political authority, and that lack,
therefore, the law and order that is neces-
sary for a regulated and defensible ex-
ploitation of resources.

II. THE NEED FOR REGULATION:
WHAT AREAS?

1. Research/Exploration

In the case of thé new territories special
circumstances are brought into play that
create special needs for regulatory mea-
sures with regard to research/exploration.
Two factors will be emphasized here:

(1) The circumstance that, within the
new territories, several states (‘national
agents’) are frequently found engaged in
scientific activity within the same area,
partly in mutual rivalry. Research will
thereby, from the very start, be ‘politi-
cized’. In- addition, a situation will arise
which carries the risk of a (economically
or politically motivated) scientific rush,
something which in its turn carries the
seeds of international conflict. This not-
withstanding the fact that scientific ex-
ploration, considered as a subject area, is
really an at least relatively uncontroversial
enterprise.®

(2) The circumstance that the tasks of
research in the new territories — inter alia,
because these regions are still relatively
unexplored — are so comprehensive, and
the practical scientific work in these
regions — due to the geographic and climat-
ic nature of the regions - is so costly and
difficult, raises demands for greater ef-
forts towards an effective solution of the
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research tasks than one is able to muster
within the limits dictated by the more or
less limited resources of individual states.
For these reasons, it may be expedient to
opt for international cooperation. An in-
dication of this is found in the formula-
tion, in the Antarctic Treaty, of one of
the objectives of the scientific cooperation
stipulated in the treaty: °...to permit
maximum economy and efficiency of op-
erations’.1?

2. Economic/Extractive Activity

The actual and potential findings of ex-
ploitable resources in the new territories
carry the obvious risk of an international
resource-race, something which may pro-
mote conflict with regard to the relations
between states and, hence, have unfor-
tunate security-political consequences.!?
The prevention of such eventualities en-
tails in itself a need for regulation.

There will also arise, however, certain
needs for regulation with a more direct
linkage to such economic/extractive activ-
ity. The practical exploitation of natural
resources which are not found within the
dominion of any individual state requires
a minimal degree of law and order. The
exploration and exploitation of such re-
sources — the so-called ‘extra-national’ re-
sources — necessitate a heavy investment
of capital, personnel, and equipment. An
enterprise, whether private or public,
which makes such an investment, has a
legitimate claim to a certain assurance of
a return on its investment. On the na-
tional level, this is secured partly through
franchises and the protection of property
rights, and partly through patent and
copyright legislation which protects
against ‘piracy’ and parasitism on the
efforts of other people. Unless such pro-
tection is also given in the exploitation of
the new territories, one will not obtain
the efforts necessary for exploitation of
the resources there.'?

The problem-situation and the needs
for regulation mentioned here, are today
particularly relevant in connection with
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the economic/extractive aspects of the
sea/seabed-question.

The need will also arise for a system of
rules which can protect other and wider
interests in connection with this subject-
area. Partly, it will be a question of special
security- and standardization-rules for the
execution of operations; partly, it will be
a question of general rules for the protec-
tion of interests other than those directly
involved in the operations. This leads us
directly on to the question of the need for
eco-control.

8. Eco-Control

As regards the need for eco-control - i.e.
endeavors aimed at preventing, impeding,
or reducing undesirable ecological dis-
turbances — there are certain special cir-
cumstances which come into play in the
new territories.

In the first place, these regions are
‘virgin territory’ also in the sense that
their natural environment is relatively in-
tact. This generalization does not, indeed,
hold to the same degree in all the new
territories; while, e.g., pollution in the
polar regions is quite insignificant, the
high seas are exposed to a pollution which,
notably in the case of certain oceanic
regions, is sometimes characterized as dis-
turbing. It is clear, nonetheless, that, as
compared to the permanently settled parts
of the world where all sorts of ecological
disturbances form, for better or for worse,
an integrated element of the human con-
dition, the new territories appear en bloc
as rather uncontaminated.

In the second place, certain of the new
territories — specifically the polar regions
— are so constituted that their ecological
balance is particularly labile and easy to
upset.!3

Not the least important, the increasing
economic / extractive activity entails an
acknowledged risk of increasing ecologi-
cal disturbances in the still relatively intact
natural environment which, on the whole,
is found in the new territories. The ques-
tion of the need for eco-control arises,
then, from two different types of premises:
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(1) The desire to protect the ‘intact
natural environment’ per se, as scientific
laboratories, natural museums, or recrea-
tional resorts in their original state of
innocence, stamped, as it were, ‘un-
touched by human hand’; and

(2) the desire to prevent ecological dis-
turbances in the new territories in so far
as such factors might have negative con-
sequences for the environment of life in
the rest of the world.

Paragraph (2), in particular, may in the
present context be worthy of certain at-
tention. The crucial point here is the
global approach: That the ‘new’ and
the ‘old’ territories constitute an environ-
mental whole, with essential reciprocal,
mutual interrelations.!4 One cannot, there-
fore, remain indifferent to possible radical
changes in the environment of the new
territories.

In addition to the fact that the new
territories, by definition, lie outside the
jurisdiction of national states, it is clear
that the very problem-types involved in
the question of eco-control are of such a
nature that they transcend the territorial
and jurisdictional state borders.’® Primar-
ily, therefore, "eeo-controlling endeavors
in the new territories seem to present them-
selves as a natural object of international
cooperation. Those needs for regulation
which are present in this area, therefore
appear strongly as needs for organized
international cooperation as well.

4. Sovereignty- and Jurisdiction-Status

In a discussion of the need for regulation
with regard to the new territories, the
regulation of sovereignty- and jurisdiction-
status stands out as a subject-area of a
particularly - fundamental kind. This may
already have appeared indirectly from
the definition of new territories. We may
further note- that:

(1), The regulation of sovereignty- and
jurisdiction-status is something which af-
fects fundamental relations, such as indeed
the legal and political status of the regions
which we are here concerned with; and



(2) the legal and political status of the
regions is of crucial importance for the
possible regulation that might take place
within other subject-areas in these regions.

With regard to the internal affairs of
the new territories, the question of regula-
tion of sovereignty- and jurisdiction-status
is chiefly a question of whether there
should be a minimal degree of law and
order, or continued anarchy. With regard
to the situation of the new territories in
an external (regional or global) context,
the question also has a world-political
(power- and security-political) aspect: A
politically/legal unregulated region will
also be a power-political vacuum, and, as
such, will be a possible subject of inter-
national rivalry and controversy. Clarifi-
cation of the problems of sovereignty and
jurisdiction will therefore serve a conflict-
preventive function.1®

5. Military/Security-Political Activity

The new territories are, ex hypothesi, non-
militarized regions. With the rapid mili-
tary-technological development of our
time, this conception, however, must be
considerably modified: The high seas, the
seabed, and the no-man’s land parts of
the Arctic are exploited in the advanced
strategy of the super-powers, for logisti-
cal and communication purposes, as well
as for training purposes, and as (potential)
military deployment zones.!?

From the point of view that any ex-
pansion of the conflict zones of the world
(e.g. in the form of an arms race in pre-
viously non-militarized regions, or in
politically unregulated regions) is in prin-
ciple undesirable, the need for regulation
in respect of military/security-political
activity in new territories seems to be
obvious enough. With regard to territories
which no state has as yet begun to utilize in
its security-political planning or its mili-
tary strategy, a natural desideratum is the
conservation of the existing situation (cf.
introduction), e.g. by the establishment of
demilitarized zones. Examples of this type
of situation, where just this type of regu-
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lation was introduced, are found in the
conclusion of the Svalbard (Spitshergen)
Treaty of 1920 and of the Antarctic Treaty
of 1959, respectively. In such new terri-
tories, where a certain measure of mili-
tarization has already taken place, the
need for regulation will primarily con-
cern the reduction or neutralization of
various uncontrolled variables of a con-
flict-promoting kind. To some extent this
may happen through treaties on arms
control measures. A crucial uncontrolled
variable in the security-political context,
however, is the insufficiently regulated
political and legal status of the region
concerned. In practice this entails that the
possible regulation of the sovereignty- and
jurisdiction-status of a given new territory
will at the same time meet an essential
part of that need for regulation which
concerns possible military/security-political
activity.!8

ITII. SOLUTION-VARIANTS

In the preceding, we have presented the
main features of the syndrome connected
with the new territories, with special
emphasis on those needs for regulation
which are found within this syndrome.
Although one may discern here between
the respective needs for regulation within
several different subject-areas, nonethe-
less all of these needs are, to a greater or
lesser extent, connected with the need for
regulation of the political and legal status
of the respective regions. Initially, in some-
what abstract and general terms, we
touched upon the question of which solu-
tion-models might possibly be applied to
the task of tackling the problems of the
new territories. In what follows, we shall
discuss more concretely certain variants
of such models.

1. The Svalbard Treaty

The Svalbard - Treaty of 9 February 1920
served several objectives. The main one
may be summarized as follows: To regulate
the political and legal status of the archi-



44 [96]

pelago, in order thereby to regulate the
economic activity taking place there. Be-
fore the treaty came about, the archipel-
ago was considered no-man’s land (terra
nullius). With the increase in multination-
al activity (i.e. especially coal-mining)
that was undertaken in Svalbard after the
turn of the century, the anarchic condi-
tions grew ever more untenable, and the
need for a normalization of the conditions
‘grew ever more urgent. The Svalbard
question was discussed in connection with
the Versailles Conference in the fall of
1919, and the discussions resulted in an
international agreement — the Svalbard
Treaty. This treaty gave Norway sover-
eignty over the region; the exercise of
sovercignty, however, was made condi-
tional upon certain rather narrow terms.
The main principles of the treaty are de-
militarization and neutralization of the
region, and furthermore, free access for,
and equal treatment of, the treaty parties
and their subjects, with regard to en-
gagement in economic activity in Svalbard.

As a model for the regulation of sover-
eignty and jurisdiction status, the Sval-
bard Treaty displays a number of inter-
esting traits, of which three, in particular,
will be emphasized as essential:1?

(1) Relations of sovereignty are not
established by the unilateral actions of a
single state or by the bilateral agreement
between two states, but as the result of
cooperation and agreement among a num-
ber of states. This multilaterality is not,
however, based on any principle of uni-
versality, but concerns an exclusive group
of states which, due to particular regional
interests and/or positions of power, as-
sumed authority over and responsibility
for the regulation of sovereignty and juris-
diction relations in the given region.

(2) Relations of sovereignty are estab-
lished according to the principle of na-
tional, territorial sovereignty; a principle
which entails that the concept of-.sover-
eignty is regarded as indivisible, and
rooted in the nation-state. One state — viz.
in this particular case, Norway — is ac-
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corded the ‘full and absolute sovereignty’
over the region.

(8) The national sovereignty (‘the full
and absolute sovereignty’) is made con-
ditional on essential restrictions on the
exercise of sovereignty, and on positive
obligations placed upon the state to which
sovereignty is accorded (i.e. Norway).
These restrictions and obligations are
partly of a security-political character,
and partly aimed at safeguarding the
interests in the region of other nations
and their citizens.

The character of security-political zone-
arrangement found in the Svalbard Treaty
displays certain features of interest on
matters of principle:

(1) The arrangement concerns an ex-
actly delimited geographic region — a
‘zone’ comprising all islands between 10
and 35°E and 74 and 81°N.

(2) The arrangement entails complete
demilitarization and neutralization of the
region concerned (Art. 9).

(8) The arrangement entails that re-
sponsibility for maintaining the security-
political status of the region is placed on
one nation.

(4) The arrangement has no formal
element of inspection. On the other hand,
the parties have a general right to free and
unobstructed access to and occupancy in
the region. This ‘right of presence’ gives
the parties the possibility of individually
ascertaining that the security-political
status of the region is not changed, and it
thereby compensates for the lacking right
of inspection.20

Also subject-areas like research explora-
tion?! and éco-control?? are to some extent
regulated by the Svalbard Treaty. In the
context of the treaty, these subject-areas,
however, are relatively peripheral, and the
regulatory measures are not particularly
far-reaching.

The Svalbard Treaty is an example of
regulation’ of sovereignty- and jurisdic-
tion-status through international negotia-
tions, and it is thereby, to some extent; to



be regarded as an iniernational-coopera-
tion solution (by contrast to possible solu-
tion of the relevant regulation questions
through unilateral national action or
through international conflict). When
such a solution fell natural, this was a
consequence of the historical situation
and the prevailing political premises, of
which the following circumstances should
be emphasized in particular:?

(1) The economic activity in Svalbard
had come under way before the sovereign-
ty-status had been clarified, and a num-
ber of countries were actively involved in
the development in Svalbard.

(2) No single nation had an incontest-
able basis for unilateral occupation of the
archipelago.

(8) Security-political reasons advised
against a solution on a unilateral, national
basis: Several great powers attached stra-
tegic importance to, the archipelago, while
at the same time not one of them had
sufficient predominance in the region to
act on its own.

2. The Antarctic Treaty

The chief objective of the Antarctic Treaty
of 1 December 1959 was to secure con-
tinued and undisturbed scientific explora-
tion of the Antarctic, and international
cooperation for this purpose.?* The back-
ground for this was the large-scale inter-
national scientific cooperation-program
which was launched in the International
Geophysical Year (abbr. IGY, 1957-58).
In connection with IGY, the participating
states had made considerable investments
in research activity (expeditions, bases,
material, etc.). It was early clear that full
utilization of these efforts would require
scientific activity beyond the brief IGY-
period. It was likewise clear that continued
practical scientific cooperation was con-
sidered desirable by all the parties con-
cerned. To preside over the practical
aspect of this cooperation — i.e. primarily
to coordinate the respective national re-
search projects of the individual countries
- a scientifically sponsored, internationally
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constituted committee was appointed in
1957, with the abbreviated designation
SCAR (Scientific Committee on Antarctic
Research). This committee has since played
a continuing and important part with re-
gard to international scientific coopera-
tion (and, in a wider sense, the political
development) in this part of the world.
The Antarctic Treaty was concluded be-
tween the same states that cooperated
during IGY (and in SCAR) to secure the
political conditions for this scientific co-
operation.

Among the subject-areas regulated by
the Antarctic Treaty, matters concerning
the international scientific cooperation
naturally occupy a central position. The
treaty furthermore prescribes, inter alia,
demilitarization of the entire continent,
atomic test ban, etc. The treaty also gave
a certain — albeit limited — clarification
and regulation of the problems which had
arisen with regard to the jurisdictional re-
lations on this continent (or more precisely,
in the region defined as all land, islands,
and permanent ice-formations south of
60°S).

As a model for the regulation of new
territories, the Antarctic Treaty shows
certain features which must be regarded
as essential for this particular solution
alternative, and which will therefore be
emphasized:

(1) The treaty is not based on any
principle of universality, but includes an
exclusive group of states which, due to
particular regional interests and/or posi-
tions of power, assumed authority over
and responsibility for the regulation of the
current problems in the given region. (The
treaty, it is true, is open to ratification by
all states which are members of the UN.
Ratifying states, however, may not par-
ticipate in the stipulated consultations on
an equal footing with the original signa-
tories, unless they, too, have proved their
interest by actively carrying out enter-
prises in the Antarctic.)?

(2) The most prominent feature of this
solution-model is its character as a ‘non-



ic exploitation, it still provides (and still
by contrast to the Svalbard Treaty) an
‘apparatus’ which makes it possible to
tackle such problems via international
cooperation.

Eco-conirol is another area where the
consultation arrangement and the recom-
mendation system of the Antarctic Treaty
give the parties the opportunity of co-
ordinated action, but in this area there is a
more direct mandate in so far as Art. IX
obliges the parties to consult on and re-
commend to their governments °...mea-
sures regarding’ inter alia, ‘preservation
and conservation of living resources in
Antarctica’, etc.

The Antarctic Treaty is an example -
in the context of new territories — of a
solution-model based on international ne-
gotiations, and giving a central role to
international cooperation. One was faced
with a unique situation, where a number
of historical and :political circumstances
pointed in the direction of a unique solu-
tion. The treaty has both conservative
(such as non-militarization, as well as a
‘freeze’ on sovereignty disputes) and in-
novative (such as the establishment of an
apparatus for political consultations and
cooperation) elements. The treaty gave a
dualistic solution, in so far as it united the
national claims with the demands for in-
ternationalization, and it gave a minimum
solution, in so far as it represented the
point of intersection (coincidence) of the
somewhat divergent interests and premises
of the various national agents. By con-
trast to the Svalbard Treaty, the Antarctic
Treaty gives an incomplete, unfinished
framework of rules, and the expression
‘solution-model’ would be apt to mislead,
were it taken to imply a complete political
regulation of the status of the new terri-
tory concerned. The ‘solution’ of the
Antarctic Treaty lies in its combination of,
on the one hand, the recipe it gives for a
practical and constructive international
cooperation and, on the other hand, the
recipe for a certain (at least temporary)
neutralization of such politically charged
factors (especially with regard to the sov-
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ereignty- and juriédiction-syndrome) as
might obstruct the international coopera-
tion.

8. The Shelf Convention

In connection with the Geneva Conference
on the international law of the sea, in 1958,
a convention was adopted for regulating
the jurisdictional relations on the con-
tinental shelf.t

It has been a common definition of the
continental shelf that it comprises the
part of the seabed off the coast which does
not lie deeper than 200 meters below the
surface of the sea. Since the shelf can be
regarded as a natural extension of the
littoral state, it seemed reasonable to hold
that the sovereign rights of the coast state
also must include the continental shelf.
Before 1958, however, this was not part
of international common law; although
more than 30 states maintained certain
claims, the continental shelf in general,
like the deep-seabed, had to be considered
no-man’s land. The Shelf Convention of
1958, however, confirmed the sovereign
rights of the coast state over the continental
shelf off its coast.

As a solution-model in the context of
new territories, the Shelf Convention is
distinguished by the following three very
simple principal characteristics:

(1) The solution is a result of interna-
tional action (namely, the cooperation-
geared negotiations which issued in the
convention), based on the principle of
universal participation.

(2) The convention prescribed a nation-
al solution; — the jurisdictional relations
were regulated on the basis of the tradi-
tional principle of national, territorial
sovereignty.

(8) By defining the national continental
shelves (see below), the convention laid
down the principle of demarcation be-
tween parts of the seabed subject to na-
tional sovereignty, and those parts that
are not (and which are thus to be regarded
as what we here understand by the term
‘new territories’).
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We wish to maintain that paragraph
(8), above, is the most interesting innova-
tive element of the convention. At the same
time, precisely at this point lies the great-
est weakness of the convention, because
this demarcation was carried out from
premises which were partly vague and
partly faulty. (Cf. Art. I of the Shelf
Convention).

The so-called exploitation-criterion has
. resulted in a notably labile situation.
Since sovereignty of the coast state is in
practice limited only by the factor of
maritime technology, the borders for the
various shelf-dominions are pushed ever
further out from the shore, in time with
the rapid technical development. The
Shelf Convention, therefore, no longer
gives a satisfactory solution to the practi-
cal problems connected with seabed rights.
The problem with regard to the rights of
sovereignty over the seabed has gradually
grown ever more acute, and, since 1967,
has been discussed by a special Seabed
Committee in the UN. Here one has suc-
ceeded in achieving a certain agreement
on the following principles:®2

(1) A definite lower limit for the rights
of coastal states over the seabed (conti-
nental shelf, etc.) must be established.

(2) Underwater regions outside this
limit should be given the status of joint
international territory.

(8) The internationalized regions should
be placed under the jurisdiction of the
UN, and the UN itself or a special agency
should regulate exploration and exploita-
tion of the international seabed.

(4) The UN should be empowered to
grant franchises for the exploration and
exploitation of the international parts of
the seabed to individual states and/or
private groups, and to demand fees for
such franchises.

A final solution to the current problems
of regulation will be sought -achieved
in connection with the planned UN-con-
ference on the international law of the
sea.’s
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IV. THE APPLICABILITY OF THE
SOLUTIONS

The three selected solution variants that
have been treated in the preceding must
all be considered in the context of the
concrete situations in which they were
framed, and of the concrete problems with
which one sought to cope. These circum-
stances are not identical, and the three
models are — as would be expected — con-
ditioned by time, place, and subject-
matter. From our point of view, one im-
portant common feature is that all three
solution-models, to a considerable (albeit
varying) extent, concern and exhibit cen-
tral aspects of the general new-territories
problem. If we look specifically at the
solution aspect, we shall find marked dif-
ferences between the three models:

The Svalbard Treaty gives a final solu-
tion; it is a ‘static’ model in so far as the
status of the region, the respective rights
and obligations of the parties, etc., are
purported to be finally decided in and by
the signing of the treaty.

The Antarctic Treaty gives no final
solution; it is a ‘dynamic’ model by virtue
of the possibilities it gives for innovation
and further development; a development,
however, which is dependent on the abil-
ity and willingness of the parties to ex-
ploit these possibilities through active
international cooperation.

The Shelf Convention gives a final but
incomplete solution; it is a ‘static’ model
in so far as it lacks the apparatus for
cooperation, problem-solving, and possible
innovation found in the Antarctic Treaty;
nor does it, like the Svalbard Treaty, give
any complete solution of actual and po-
tential needs for regulation. The still un-
regulated status of the deep-seabed, and
the inadequate demarcation between the
latter and the dational shelf-regions, ac-
tualize the need for a new, supplementary
convention.

As regatds present and future needs for
regulation. with regard to sea/seabed and
the Arctic, one should however — from the
preceding model-analysis — be able to
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extrapolate certain principles which may
have application.

One must presumably acknowledge that
the new territories are so far different -
in respect of both regional peculiarities,
problem-types, and the political premises
involved — that it is hardly possible to
sketch a general ‘new-territories model’
that might presumably meet the most es-
sential needs for regulation in an arbi-
trarily given new territory. It seems evi-
dent, nonetheless, that there are certain
general elements which must be present in
possible solution-models intended for the
sea/seabed and the Arctic.

(1) International participation. A pos-
sible solution must come, not as the result
of unilateral national actions, but, as the
result of the concerted action of several
states (cooperation-geared negotiations).
Whether this international participation
should be universal (open to all states) or
exclusive (e.g. regionally limited) is a sub-
ordinate, even if very important, question,
which should be answered on the basis of
the concrete situations.

(2) The problem of demarcation. A chief
element in a solution-model must be to
implement a satisfactory demarcation be-
tween, on the one hand, indisputably na-
tional territories and, on the other hand,
regions which do not have this status. The
latter category (which, in practice, cor-
responds roughly to what we understand by
‘new territories’) will encompass regions
with a recognized status as no-man’s land,
as well as more disputed regions where
certain, restricted forms of national sover-
eignty may possibly be debated (cf. para-
graph (4), below).

(8) Balancing of national and interna-
tional interests. To establish a new legal
order in the no-man’s land is a matter of
obvious international interest. In its widest
ramifications, this may mean an interna-
tional regime over the deep-seabed, the
open seas, and the high Arctic. On the
other hand, the individual states — some
more than others — have more or less clear
and legitimate interests to protect in larger
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or smaller parts of the regions in question.
A balancing of interests is therefore neces-
sary.

(4) Differentiation with regard to sov-
ereignty and jurisdiction. A convenient
balancing of interests (between national
and international interests) necessitates a
greater differentiation of the forms of
sovereignty and jurisdiction than has tra-
ditionally been the case. The eventuality
of an ‘international regime’ in itself en-
tails such a differentiation in relation to

the traditional concept of sovereignty. A

solution-model, however, must also leave
room for intermediate variants, such as,
e.g. ‘zones’ where the national authorities
are granted certain restricted rights of
sovereignty, combined with special inter-
national obligations.

The object of the preceding paragraphs
is not to propose any cut-and-dried all-
purpose solution, but roughly to indicate
certain elements seeming indispensable to
an arrangement striving toward a serious
solution to the general regulation problems
which arise with regard to the sea/seabed
issue and the Arctic. Without here taking
issue on the proposals, which in later years
have appeared from various political
quarters, we shall note that the need for
a differentiation of the traditional con-
cepts of sovereignty and jurisdiction seems
to be something of a leitmotif. As a con-
crete example concerning the seabed, we
may note the American proposal to give
the ‘continental slope’ (i.e. the slope from
the continental shelf down toward the
deep-seabed) a political/legal intermediate
status, between the national continental
shelves and the deep-seabed, which is
proposed to be completely international-
ized. As regards the high seas, there is a
parallel example in the proposal (which,
inter alia, has received the preliminary
support of Norway) which is expected to
be taken up at the scheduled conference on
the law of the sea concerning an ‘econom-
ic zone’ of 200 nautical miles, where the
coast states are given certain jurisdictional
and regulatory rights, though not full
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rights of sovereignty.3¢ In the case of the
Arctic, scholars have proposed an arrange-
ment entailing a division of the region
into several ‘zones’ with varying degrees
of internationalization and national con-
trol, respectively.

There may also be room for various
alternative solutions in the case of those
regions concerning which there might be
consensus, in principle, that they should
be made the subject of full internationali-
zation. One solution might possibly be, e.g.
the establishment of a special body under
the UN for purposes of presiding over
the administration and regulation of the
relevant types of activity in the region(s)
concerned. Another could be the establish-
ment of one or several C‘territory-pos-
sessing international organizations’.

As an important aspect of the general
new-territories question, we noted initially
that new activity in new regions creates
new problem-types requiring new types
of solutions. This seems, a fortiori, to have
consequences for traditional international
law. For instance, the needs for regula-
tion with which one is faced in the case
of the new territories entail that the con-
cept of sovereignty is in the process of
altering its content in certain respects and
in certain contexts. It seeins evident that
the actual and potential forms of solutions
which we have discussed in the preceding
presuppose a more flexible concept of
sovereignty than that with which one
has previously ordinarily operated.
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